COMPTROLLER GENERAL OF THE UNITED STATES
WASH{INGTON, D.C. 20348

e AUG 28 1973

vom Bour, Coburn, Simmwis A Twrtle
AtSaeeys at Law

1700 K Btrect, W,

Wahingten, DC, 20006

Attention: Mobert H. Twrile, %q.
Gentiemen;

Jeference ia mede to your protartas on behelf of Speakexr Sortaticn
Systeme (888) sguinst the mmrds of comtracta weder invitations for
bids (IFB) Mos, DACWE7+73-3-0013 and <902k, issued by the United States
Army Coxps of Engineers, Humtsville, Alabuma.,

Since svbatantially the assme issuac and parties txw involwved in
bath protests, we are considering the prutests in & aingle decision.

On November 2, 1372, the Buntaville Mgineer Ddvigion issued TFD
DACWGT<73«820013 for ssck and parcel sortcers for 1b United States
Postal Bervice (URPS) bulk mail canters. ‘Mersefter, four amendments
vere issued an folluwa:

(1) Amendmant 0001 wis isausad on [«.vewber 28, 1972, It
chenged first article ayprovel o firsd prodiiceion unit testing} a
spare parts requirement wa added; six drawings wvere delotsed; and
certain delivery dotes vere revised,

(2) Amendmen’ OOU® was issued on December 1, 1972, aad
extended e bid opeming date until December 20, 1972,

(3) Amsndment 0003 was issusd on December 8, 1972, It
deleted & feov requiiements, included narrative chaiges to two drewvings,
and Included a change to the pricing ntructure flor b4d section "B,"

(&) Amsndmsat 000k was icsuid on Decenber 12, 1972, and
chwaged the soliciteticn substantially., Appradiimtely 106 of the drsw-
ingy wera revised and 2% new dravings were adied, plus tivw requiresents
for two of the modules vere altered, C(uspared to the original IFB, msend-
ment OO0 changed 51 percemt of the drawings. Prim the date of imrue of
the IF® to the date of bid opeming, biddors were sllowed a tutal of 56 days.

eas \:-“)\LU {%\QS\\"I :2)
¥ L oy - COP GEN

0] .46



Thres of tho drawings contuined in the IFR wwre izsved witheul
reguiving patent mdkiags m thy equipment indioating that it s mwm-
Efactuwred in accordance vith the license sgremasit belween VIPE st
AT=0 Tic, (the corporatiem im vkich BW ia a divisiom), %he osuitraaio
ing offlicer songht %0 rectify this errcr after bid oyemiag by potliying
all biddors vhowe nimes agpenced an the solicitation mailiag list of thw
caitted logen?. Also, upon awwrd of the comtrect, a aodifiomtien 4 the
contract v lamuod wvhloh reinstated the resivictive loged am the tiree
drewings in questiom,

Further, & prisr contract had bdeen avanied to Rohr Indwatyries, Inc.,
for a product improvemevt progrem and standariizatica for the high-cpeed
parcel and sack sorters. The contrecting officexr comsidensd Melnr-Plessey,
& corperation separute and apart from Achr Industries, Inc,, wnd swmidad
it a contract under the imwdiata IVB.

With respect to the foregoing, you contond (1) that amsadwmnt O000H
VRy & major revision and sufficient time wvas not provided botvean receipt
of the amendment and the date of \dd opening o allow proper tocimiocal
svaluation; (2) that the violation of the A+T-0 - UEPS licemse sgreemsnt
should allow cancellation of the subject IFB; and (3) thmt the lohre}lsssey
Corporation should not have been sllowed to sulmit a bid wder thls solic-
1tation due to an organisational conflict of intearest as defined by appen-
Mx -0" of ABR.

The second solicitation, -9024, vas lssusd am November 27, 1972,
8ix swendments vers subsagumntly issucdi, the effeota of wirdch were mince
clari{ications and xtensiems, a restructuring of one af the btulk mell
cmter roquiresints, eatoblishant of a first protuction wid tent
requirement and dcletion of certain other items,

Drwring Ee167136 (abeet 1, revision "A") contedned in the IFB also
vas isownd vithout requiring Oha restrictive legend required by the
license agreement vith respest to patent markings. As in the former
situation, the contrncting officer sought to correct the omission after
the opening of b»ids by dispatohing notices to all bidders vhocse names
appearsd on tha mailing list for the solicitation., Also, aftsr sard
of the comtrict, & modification was issued reinastating the restrictive

legend on the drewing.

As in the former IFB, the maiter of organirational conflict of
interost vas revolved in favor of the Rohr-Plessey Corporantion on the
sémt baais ay noted abewu,



Pl
-1

Your camtailieas comcarning this solicitation are sixilar to
those relsed wador <9010 awd they will be discusaed conowuxrzmbly.

I. VAS RPYNYIENT DR ALLOWTD ALL MIDDERS 70 PEMIT TIOM T0
PREPARE AR) SUMRIT AIDSY

M stated in parngrepl 2-202,1 of the Armed Services Procureneat
Rgulation (ABR), consistsat with the naeds of the Goverament for obtain-
in) the supplies ox services, all iavitatioas for bids shall alley suffie
clad bidding time to povmi’ prospeciive biddars an sdejuate cpgortumity
to phwpare and subnit bida, It ia further provided that, as & grueral
rule, dMdiing time vshall ba not leas than 30 calesadar Jdays wiwa procurdiag
othar tiwn standard commirclil articles or services.,

Your covtsntion is that N8 was not provided smfficlieat tlm to
proporly joeparny a bid, In rebuttal, the pivicuring aciivity notuos that
IFE «018 vau for & period of $4 days and 1¥B ~0024 for a period of 30
daya., DLoth of those pericds wery beyond the winimm requirement of ASCN
2=202:1s In the present case, thwre 18 no svidmue of & deliberate intens
tion to exclule 888 from Vidding on the subject procurewemta, Further,
the record indicates that the "urgent” need for the services dictated
the short time Tor bid submission afier tha final amenlmmts., Also,
veversl bids vere received in responsa to both invitakiicus and et prices
vhich coupire favurably with thoae expucted by the procuring activity.
Since cuatract avavds bave been made at reasonadle pricen, we must cone
clude that the alloged short tixe proviced for HMid submission did not
depaive the Covernmvnt of the benefits resulting {from adequite coapotie
tion, Fee B=177962, March 28, 1973; B=176586(2), Medruary 5, 19733 oad
B-147714, Yebruavy 15, 1962,

You have also contevded that the extent of amendment 000% an XPB
«9013 was of xuch majar sigmificance that sn extensiom of time for bid
proparation should have bawt gxaanted, On the other hand, the contracting
officer ims stated that such changes and alterations, admittedly volumis
nous in awount, were in reality of o minor and inaignificant nature and
easily could have beem proparly dealt with in the time remaining for sube
mirsion of Lids, An engineer in our Office hne xede an indepstdent review
of the drmwings and specification changee contuined in amendsent 000N and
has concludad that, althoughh quite numexous, none of ihw changes vere of
such e«aormity that they could not have e satisfactorily dealt with in
the sllutted tive resmaining.

Therefore, we conclude that there tias been no violatiom of AR
2«202,1 and that the contracting of'ficer's refusal to exted bid oyening
was neither arbltrary nor capricious.
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IZ. WAS TME VIOKATION OF THE A<¥-0 ~ USPS LICRSK ACKEBGNY
SWYICIINT GROUNDS TO CANCKL BOTY OF THR IFB'AY

During the course of both procurements, severel drawings vere relmsed
vithout advising pevspective bidders timt the equipmmit vas te contaln
potent markings iadicating that it was memufectured in acoordance with tiw
liocsnse agreemmit, Thisz iz not a situatim vhore the (loverommt did not
have & right 4o wee the drewvings for tae yrocurnwmsnt, The failnre im this
case was thw omissiom of the required legend om the drwwings., Those coni-
cerna that wye fumizhed the drmaings have been eadvised of the omiseion
amd the requiremsut for the legend has been included in the contrecta
avarded, Therefore, the licsmsor's intereat is dewwmed t¢, hive been pro-
tactad and there ix no necessity to cancel the solinitations,

IIT. SHOULD ROHR-PLESSEY CORPORATION HAYR BEEN PRESLIDED FROU
BIDDING UNDER ETTHER SOLICITATION DUX TO AV ORGANIZATIONAL
CONFLICT OF INTEREST AS DIFINGD BY APPFERDIX "G OF ASPR?

You cantend that since Rohr Industries, Inc,, vas wmrded » prior
contract from the USPS (Mo, 72-1-00519) concerning specification and
requireent clarification, it should be precluded frow, Vidding (them=
selves or throigh HohrwPlessey) on the subsequent procurawnts due to &
conflict of interest as defined by appendix "C" to ASPR. However, we
find this cententim to be without merit,

As ve ntated in L8 Comp. Gen, 702 (1969), appendix “G" is not
gelf~txecuting, but specifically states in the last senterice of the
second paragraph of the Presmble, that prospective contiuctorzs will be
advised of the applicaldlity of the rules by a notice in solicitations
and by & clasune in resulting contracts. Such also clenrly imlicates
that the rules eatablishod are genersl and that their applicability in
particular cosvs ia to be determined by the contrscting officer. BSee,
also, 49 Comp. Gen. %63 (1970). In tids instance, we have been informed
that the PR contracting officer involved with comtract 72-1-00519 did
consider the applicadility of appendix "G," but decided not to inoclude
a provision in the comtract,

ASPR 1-113.2(a), dealing with organizational conflicts of interest,
providos that sppandix “GY cannot of itself impose any obligations om
the comtractor; such obligations must te imposed by a contract clause
Gandignad to carry out thw intent of the appendix, It ia further jroe-
vidad that preopechive comtractors mist be advised of the applicaltdlity
of such rules and be glven an opportunity to negotiate the terms of the
clause and its application, The comtract awarded to Rohr in 1972 cone
tatated no clausy weatricting Rohr's activities on later procursmsnts.

"h"
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ABPR i-113.2{s) yrovides that;

e cantracting officer shall not impesy restrictions
vadur the Agpeadix in fellowson YIocuranemtis Gk SRy PeOR~
poctive coxtractier in the abeance of a specific camtractwal
apremmt with that comtrachor, * » &%

e contract clmiss is the controlling fastesr, This conoclusiaon i
sugported by the liouse Deport comcerning “Awdding Caflicto of Imterezs
in Difenss Comtracting and Baploymsat” (Nouse Csmmittey an Governmemt
Oprrations, H. Begt. 417, 80th Comg., lat sess. (1963)), at page 72

"I¢ would seem tc follow # # # that the coatrest clausse
ia the cmtrelling factor, If ihe probibitions cited amd
1llustrated in the directive do nut apply in any givem case,
they will not be embodied in the tivms of thn comtrect, In
mach cases, the ontractor need not be comcersed avout present
or fubturd restrictions or prohibitlems., Thus, as each indi-
vihml comtract is written, & dotermimation is made whether
exclusion clauses are relevant and hance applicadla,”

It therefore seems clear that appeniix 'G" cammot be applied and

neither Rohr Industries, Inc., nor RohrPlsasey Corporation was subject
to a aontywotual restriction on future procurements,

Accordingly, in view of the foregaing, your yrotests are demied,
$incerely yours,

Al G, Dembling

For the oomptruller Geseral
of the United States





